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Executive Summary

This document constitutes the application of the Makah Indian Tribe (the “Tribe”) under
Section 101(a)(3) of the Marine Mammal Protection Act (MMPA), 16 U.S.C. § 1371(a)(3), for a
waiver of the moratorium on the taking of marine mammals which would allow the Tribe to
conduct a Treaty ceremonial and subsistence (C&S) harvest of up to 20 gray whales from the
Eastern North Pacific (ENP) stock in any five-year period, with a maximum of five whales per
year. The proposed waiver would be subject to permanent regulations adopted by the Secretary
of Commerce under Section 103 of the MMPA, 16 U.S.C. 8 1373, which would authorize the
National Oceanic and Atmospheric Administration (NOAA) to issue the Tribe a renewable
whaling permit of up to five years in duration under Section 104 of the MMPA, 16 U.S.C. § 1374,
provided that the Tribe enacts, implements, and enforces Tribal regulations which meet minimum
standards necessary to conserve the ENP stock, avoid local depletion, and ensure a safe and
humane hunt. These standards will include:

e Limits on the total number of gray whales that may be struck in a calendar year;

e Time and area restrictions designed to avoid any intentional harvest of gray whales
comprising the Pacific Coast Feeding Aggregation (PCFA);

e Monitoring and adaptive management measures designed to ensure that any incidental
harvest of gray whales from the PCFA remains below an annual allowable bycatch
level (ABL) that will be conservatively established by applying the MMPA’s potential
biological removal (PBR) methodology to a conservative abundance estimate which is
based on the number of gray whales that exhibit inter-annual site fidelity to the Oregon
to Southern VVancouver Island (ORSVI) survey area;

e Measures that will ensure that the hunt is as humane as practicable consistent with the
continued use of traditional hunting methods; and

e Measures to protect public safety.

The Makah Tribe has at least a 1,500-year-old whaling tradition and secured an express
right to take whales under Article 1V of the 1855 Treaty of Neah Bay. The Tribe’s Treaty
whaling rights have not been abrogated by the MMPA or any other federal statute. Under well-
established case law, these rights are subject to restriction only where necessary to prevent
demonstrable harm to a particular stock or species of whales.

Nevertheless, in Anderson v. Evans, 371 F.3d 475 (9th Cir. 2004), the Ninth Circuit Court
of Appeals decided that the Tribe must obtain a waiver of the MMPA’s take moratorium before it
may exercise its Treaty whaling rights. The Tribe strongly disagrees with the Court’s holding,
but is filing this application to provide a legal framework that will allow for long-term exercise of
its Treaty whaling rights consistent with the conservation needs of the gray whale. Approval of
this waiver request is needed to meet the Tribe’s cultural and subsistence needs and to fulfill the



United States government’s Treaty and trust obligations to the Tribe.

The population of Eastern North Pacific stock of gray whales is at its historic levels and
within its optimum sustainable population (OSP). After accounting for the Makah whale hunt,
the total human-caused mortality, which includes aboriginal subsistence harvest by native groups
in Russia, will be just over a third of the stock’s PBR level of 366 whales. The Scientific
Committee of the IWC provided management advice in 2002 that a take of up to 463 whales per
year is sustainable for at least the medium term (~30 years). This level of harvest is over 350
percent higher than the average annual joint US-Russian quota of 124 whales per year. Because
there is no likelihood that the Makah whale hunt will cause the Eastern North Pacific stock to fall
below OSP in the foreseeable future, the Tribe’s waiver request is well within the Tribe’s rights
under the Treaty of Neah Bay and is consistent with the policies and requirements of the MMPA.

For the purposes of this application, the Pacific Coast Feeding Aggregation (PCFA) is
defined as any whale found in NOAA'’s photo-identification database which has been observed
south of Alaska from June 1 through November 30 in any year. The PCFA is not a discrete stock
of whales for the purposes of the MMPA. Nevertheless, the Tribe has agreed to safeguards that
will prevent any intentional harvest of gray whales that exhibit inter-annual site fidelity to the
Pacific coast south of Alaska. The Tribe will allow whale hunting only during established gray
whale migration periods (December 1 through May 31) and prohibit hunting in gray whale
feeding grounds in the Strait of Juan de Fuca.

To minimize the risk of incidental harvest of whales from the PCFA and ensure that gray
whales remain a functioning element of the ecosystem, the Tribe in consultation with NOAA will
compare photographs of all landed whales with NOAA’s photo-identification database for the
PCFA. The Tribe will suspend the hunt in a calendar year if necessary to prevent the harvest of
whales found in the PCFA database from exceeding an annual allowable bycatch level (ABL).
The ABL will be calculated by applying the MMPA’s PBR methodology to a conservative
abundance estimate based on the number of gray whales that are seen in more than one year in the
Oregon-Southern Vancouver Island (ORSVI) survey area between June 1 and November 30.

NOAA should approve the Tribe’s request for a waiver and adopt regulations that permit
the Tribe to exercise its treaty rights in the manner specified in this application. The proposed
waiver is necessary for the United States government to fulfill its legal obligations to the Tribe
under the Treaty of Neah Bay, will not disadvantage the ENP stock of gray whales, and will be
consistent with the purposes and policies of the MMPA.



Definitions.

Allowable Bycatch Level (ABL): the number of whales from the PCFA that may be taken
incidental to a hunt directed at the migratory portion of the ENP stock of gray whales. The ABL
is calculated using the MMPA’s PBR approach but the minimum population estimate is
calculated from the number of previously seen whales in the Oregon-Southern Vancouver Island
(ORSVI) survey area.

Harassment: any act of pursuit, torment, or annoyance which— (i) has the potential to injure a
marine mammal or marine mammal stock in the wild (referred to as Level A harassment); or (ii)
has the potential to disturb a marine mammal or marine mammal stock in the wild by causing
disruption of behavorial patterns, including, but not limited to, migration, breathing, nursing,
breeding, feeding, or sheltering (referred to as Level B harassment). 16 U.S.C. § 1362(18).

Humane Killing: that method of taking which involves the least possible degree of pain and
suffering practicable to the mammal involved. 16 U.S.C. § 1362(4).

Optimum Sustainable Population (OSP): is defined as “with respect to any population stock,
the number of animals which will result in the maximum productivity of the population or the
species, keeping in mind the carrying capacity of the habitat and the health of the ecosystem of
which they form a constituent element.” 16 U.S.C. §8 1362(9). NOAA has quantified OSP as a
population size which ranges between a stock’s maximum net productivity level (MNPL) and its
carrying capacity (K). See 50 C.F.R. § 216.3.

Oregon-Southern Vancouver Island (ORSVI) survey area: the gray whale survey region from
Oregon to Southern Vancouver Island for which abundance estimates of returning whales are
used to develop the allowable bycatch level (ABL). This area was identified in Calambokidis et
al. (2004) as the appropriate range to evaluate abundance estimates for the purposes of
management of a Makah whale harvest and is based on gray whale interchange rates to survey
areas adjacent to the Makah U&A.

Pacific Coast Feeding Aggregation (PCFA): any ENP gray whale found in the photo-
identification database maintained by NOAA’s National Marine Mammal Laboratory (NMML)
which has been observed south of Alaska from June 1 through November 30 in any year.

Potential Biological Removal (PBR): the maximum number of animals, not including natural
mortalities, that may be removed from a marine mammal stock while allowing that stock to reach
or maintain its optimum sustainable population 16 U.S.C. § 1362(20). A total level of human-
caused mortality that is less than the PBR is considered sustainable and consistent with the
MMPA'’s goal of managing marine mammal stocks to achieve their OSP level. Under 16 U.S.C.
8 1362(2), the PBR for a particular marine mammals stock is calculated by taking the product of
the following factors: the minimum population of the stock (Nmin); one-half the maximum
theoretical or estimated net productivity rate of the stock at a small population size (Rmax); and a
recovery factor (F,) between 0.1 and 1.0.



Strike: means any blow or blows delivered to a whale by a harpoon, rifle or other weapon which
may result in death to a whale. A harpoon blow counts as a strike if the harpoon is embedded in
the whale. Any rifle shot which hits a whale counts as a strike. For the purpose of this request,
multiple strikes on a single whale count as a single strike.

Take: as applied to the number of whales that may be harvested, “take” is defined in accordance
with the regulations of the International Whaling Commission, “to flag, buoy or make fast to a
whale catcher.” For all other purposes, “take” is defined according to the definition in the
MMPA, which means to harass, hunt, capture, or kill, or attempt to harass, hunt capture, or kill
any marine mammal. 16 U.S.C. § 1362(13).



Acronyms.

ABL
C&S
Cv
ENP
Fr
ICRW

IWC

km

MMPA
MNPL
MRT
MSY

MSYL

I\lmin
NEPA
NMML

NOAA

Allowable Bycatch Level
Ceremonial and Subsistence
Coefficient of Variation
Eastern North Pacific

Recovery factor

International Convention on the Regulation of Whaling

International Whaling Commission
Carrying capacity

Kilometers

Meters

Marine Mammal Protection Act
Maximum Net Productivity Level
Minimum Residency Tenure
Maximum Sustained Yield
Maximum Sustained Yield Level
Sample size

Population estimate

Minimum population estimate
National Environmental Policy Act
National Marine Mammal Laboratory

National Oceanic and Atmospheric Administration



ORSVI
OSP
PBR
PCFA

Rmax

SARs
U&A

WCA

Oregon-Southern Vancouver Island
Optimum Sustainable Population
Potential Biological Removal
Pacific Coast Feeding Aggregation

Maximum theoretical or estimated net productivity rate of a stock at small
population size

Stock Assessment Reports
Makah Usual and Accustomed grounds and stations

Whaling Convention Act



l. Request for Waiver and Proposed Regulations.

This document constitutes the application of the Makah Indian Tribe (the “Tribe”) under
Section 101(a)(3) of the Marine Mammal Protection Act (MMPA), 16 U.S.C. § 1371(a)(3), for a
waiver of the moratorium on the taking of marine mammals which would allow the Tribe to
conduct a Treaty ceremonial and subsistence (C&S) harvest of up to 20 gray whales from the
Eastern North Pacific (ENP) stock in any five-year period, with a maximum of five whales per
year. The proposed waiver would be subject to permanent regulations adopted by the Secretary
of Commerce under Section 103 of the MMPA, 16 U.S.C. 8 1373, which would authorize the
National Oceanic and Atmospheric Administration (NOAA) to issue the Tribe a renewable
whaling permit of up to five years in duration under Section 104 of the MMPA, 16 U.S.C. § 1374,
provided that the Tribe enacts, implements, and enforces Tribal regulations which meet minimum
standards necessary to conserve the ENP stock, to avoid local depletion, and to ensure a safe and
humane hunt. The term of the initial permit should coincide with the current aboriginal
subsistence quota for gray whales approved by the International Whaling Commission (IWC),
which runs though 2007. Future permits would be issued in synchrony with IWC aboriginal
quotas, which are currently set at five-year intervals.

As discussed in greater detail in Parts 11 and I11 of this application, the Makah Tribe has at
least a 1,500-year-old whaling tradition and secured an express right to take whales under Article
IV of the 1855 Treaty of Neah Bay. The Tribe’s Treaty whaling rights have not been abrogated
by the MMPA or any other federal statute. Under well-established case law, these rights are
subject to restriction only where necessary to prevent demonstrable harm to a particular stock or
species of whales.

Nevertheless, in Anderson v. Evans, 371 F.3d 475 (9th Cir. 2004), the Ninth Circuit Court
of Appeals decided that the Tribe must obtain a waiver of the MMPA’s take moratorium before it
may exercise its Treaty whaling rights. The Tribe strongly disagrees with the Court’s holding but
is filing this application to provide a legal framework that will allow for long-term exercise of its
treaty whaling rights consistent with the conservation needs of the gray whale. Approval of this
waiver request is needed to meet the Tribe’s cultural and subsistence needs and to fulfill the
United States government’s Treaty and trust obligations to the Tribe.

The Tribe proposes to manage the whale hunt under Tribal regulations which meet the
following minimum standards:

A Number of Gray Whales that May Be Taken.

The Tribe’s regulations will limit the number of gray whales that may be “taken,” as that
term is defined in IWC regulations, to no more than five in any calendar year, and to no more than
20 in any five-year period.' In addition, Tribal regulations will limit the number of gray whales
that may be “struck,” a more inclusive term that encompasses all whales that are “taken,” to no

! Under the IWC Schedule, the term “take” means to flag, buoy or make fast to a whale catcher.



more than seven in any calendar year.? The Tribe’s regulations will limit the number of struck
and lost whales to no more than three in any calendar year. The number of gray whale takes and
strikes allowed by Tribal regulation will be subject to reduction if necessary to meet the
international treaty obligations of the United States under the International Convention for the
Regulation of Whaling (ICRW) or to prevent the abundance of the ENP stock from falling below
its optimum sustainable population level (OSP). Tribal regulations will not allow the taking of
any other species of whales except gray whales.

B. Age, Size, and Sex of Gray Whales that May Be Taken.

Tribal regulations will prohibit the striking of a whale calf, or any whale accompanied by
a calf.

C. Season When Gray Whales May Be Taken.

The Tribe’s regulations will prohibit the striking of a gray whale between June 1 and
November 30 of any calendar year. The purpose of this restriction is to prevent the intentional
harvest of whales that may be part of the Pacific Coast Feeding Aggregation (PCFA).

D. Manner and Location in which Gray Whales May Be Taken.

The Tribe’s regulations will prohibit the striking of a gray whale outside of the Tribe’s
usual and accustomed (U&A) grounds as adjudicated in United States v. Washington, 626 F.Supp.
1405, 1467 (W.D. Wash. 1985). The Tribal regulations will also prohibit the striking of a gray
whale within the Strait of Juan de Fuca. Hunting will only occur in the waters of the Pacific
Ocean bounded by the following line: a line beginning at the northwestern tip of Cape Flattery
running to the Tatoosh Island Lighthouse; from the Tatoosh Island Lighthouse to the buoy
adjacent to Duntze Rock; from the buoy adjacent to Duntze Rock following a straight line to
Bonilla Point on Vancouver Island but stopping at the Exclusive Economic Zone (EEZ); tracking
the EEZ boundary westward to 125° 44°00” longitude; south along 125° 44°00” longitude to 48°
02’15” latitude; east along 48° 02’15 latitude to shore; and then track the shoreline northward to
point of origin at Cape Flattery.

To further reduce the risk of local depletion, Tribal regulations will provide for detailed
photographic monitoring of all landed whales. As soon as practicable after a successful hunt, in
consultation with scientists from NOAA’s National Marine Mammal Laboratory (NMML) the
Tribe will compare photographs of landed whales with the NMML photo-identification catalog
for the Pacific Coast Feeding Aggregation (PCFA), which includes any gray whale that has been
photographed south of Alaska between June 1 and November 30 in any year. The Tribe will
cease hunting in a calendar year when photographic analysis indicates that suspension of the hunt

2 For the purposes of this request, the term “strike” means any blow or blows delivered to a whale by a
harpoon, rifle or other weapon which may result in death to a whale. A harpoon blow counts as a strike if the
harpoon is embedded in the whale. Any rifle shot which hits a whale counts as a strike. (Makah Tribal Council
2001).



IS necessary to prevent the number of harvested whales from the PCFA catalog from exceeding an
annual allowable bycatch level (ABL) for that year. The ABL will be calculated by applying the
MMPA’s PBR methodology to a conservative abundance estimate based on the number of gray
whales that exhibit site fidelity (i.e., seen in more than one year) in the Oregon to Southern
Vancouver Island (ORSVI) survey area between June 1 and November 30.

The Tribe’s regulations will also include measures that will ensure that the hunt is
conducted in the most humane manner practicable consistent with the Tribe’s goal of providing
opportunities for a traditional ceremonial and subsistence hunt. To this end, all whales will be
harpooned with a toggle-point harpoon with floats attached before being dispatched with a .50
caliber rifle shot to the central nervous system (brain and upper spinal cord). During the 1999
hunt these methods resulted in a time to death of approximately 8 minutes. The Tribe anticipates
that the time to death will improve as its hunters gain additional experience.

To address concerns about impacts to nesting seabirds, no whale may be struck within 200
yards of Tatoosh Island or White Rock during the month of May. The Tribal regulations will also
include measures to ensure that the hunt is conducted in a manner which is at least as protective
of public safety as the measures provided for in the Tribe’s 2001 Gray Whale Management Plan
(Makah Tribal Council 2001).® Further management measures to address public safety and
possible impacts to other species may be developed based on the outcome of NOAA’s National
Environmental Policy Act (NEPA) review of the Tribe’s request.

E. Other requirements.

The Tribe’s regulations will restrict the use of whale products to local consumption and
ceremonial purposes in accordance with section 102(f) of the MMPA. 16 U.S.C. § 1372(f). No
whale products will be sold or offered for sale, except that traditional handicrafts (including
artwork) made from non-edible whale products may be sold or offered for sale within the United
States. The Tribe requests a limited waiver from the MMPA’s prohibition on the sale of marine
mammal products for the purposes of selling such traditional handcrafts. The requested waiver
would be similar to, but more restrictive than, the exemption for Alaska native handicrafts
provided in Section 101(b)(2) of the MMPA, 16 U.S.C. § 1371(b)(2).

The Tribe’s regulations will include a permit system which provides that no Tribal
member may engage in whaling except under the control of a whaling captain who is in
possession of a valid whaling permit issued by the Makah Tribal Council. Whaling permits
issued by the Council must incorporate and require compliance with all of the requirements of the
Tribe’s regulations.

Tribal regulations will provide for a training and certification process for all members who

® These measures authorized the discharge of firearms when whaling only when the shooter was within 30
feet of the target area of the whale and the shooter’s field of view was clear of all persons, vessels and other objects
that could result in injury or loss of human life. The measures also set minimum visibility standards for the hunt.
(Makah Tribal Council 2001).



participate in whaling.

Tribal regulations will offer accommodations for a NOAA Fisheries observer during all
hunts, including providing the designated observer from NOAA Fisheries with at least 24 hours
notice of the issuance of any whaling permit unless the observer is already present on the Makah
Reservation. The regulations will also allow NOAA Fisheries to collect specimen material from
landed whales, including ovaries, ear plugs, baleen plates, stomach contents, and other tissue
samples.

Tribal regulations will include provisions for Tribal monitoring of all hunts and annual
reporting of all monitoring data to NOAA Fisheries. At a minimum, Tribal monitoring will
include maintaining accurate records of the time, date, and location of all strikes; the body length,
fluke width, and sex of all landed whales and any fetus found in a landed whale; and the time to
death for all whales killed. As indicated previously, all landed whales will be photographed to
allow comparison with the NMML photographic database compiled for the PCFA.

Tribal regulations will include provisions requiring Tribal enforcement of the regulations.
The enforcement regulations shall include criminal sanctions, including fines and imprisonment,
up to the limits imposed by the Indian Civil Rights Act.



1. Purpose of and Need for the Waiver Request.

The purpose of the Tribe’s application for a waiver of the take moratorium is to obtain
authorization under the MMPA for a Treaty C&S harvest of up to 20 gray whales in any five-year
period from the Eastern North Pacific (ENP) stock, with a maximum of five gray whales per year.
As decided by the Ninth Circuit Court of Appeals in Anderson v. Evans, 371 F.3d 475 (9th Cir.
2004), a waiver of the MMPA’s take moratorium is necessary for the Tribe to exercise its express
whaling rights under Article 1V of the Treaty of Neah Bay. Approval of this request is needed to
satisfy the United States government’s obligations to the Tribe under the 1855 Treaty of Neah
Bay and the federal trust responsibility, and to fulfill the Tribe’s cultural and subsistence needs
which are discussed below and in the attached need statement submitted to the IWC in 2002
(Appendix A; Renker 2002).

A. The Tribe’s Cultural and Subsistence Needs.

As discussed in further detail in Appendix A, the Tribe has at least a 1,500-year whaling
tradition. Whaling was central to the Tribe’s way of life, providing a primary means of
subsistence as well as essential social and cultural functions.* Whaling was so important to the
Tribe that it expressly reserved whaling rights in the 1855 Treaty of Neah Bay. Although Makah
whaling declined in the decades after the Treaty due to forces beyond the Tribe’s control, the
Makah people have never forgot their whaling traditions. Over the past two decades, the Tribe
has begun to restore its language, songs and dances and many other cultural traditions. The
resumption of whaling in the late 1990s has brought the Tribe significant cultural and social
benefits as well as a badly needed subsistence resource. Approval of this waiver application,
which seeks a harvest of up to five gray whales per year from the ENP stock, would enable the
Tribe to continue its cultural renaissance and provide significant nutritional resources to an
economically deprived community.

1. The Makah Tribe’s Whaling Tradition.

The relationship between the Makah people and whaling is of great antiquity. The Ozette
archeological site on the northern Washington coast contains evidence of some 1,500 years of
continuous whaling. Archeological and ethnohistorical data demonstrate that the Makah hunted
gray whales as well as other whale species. The number of whales taken by Makah whalers
varied from year to year. Based on historic documents, it is estimated that Makah whalers
averaged about 5.5 whales per year between 1889 through 1892, a time when the gray whale
population had already been substantially reduced by non-Indian commercial whaling. Whaling
for gray whales occurred during both the fall and spring migrations, with some hunts occurring 30
or more miles from shore.

The Makah hunted whales from giant canoes, approximately 36 feet long and more than 5

* The discussion in this section is taken from Renker (2002). Readers are directed to Appendix A for a list of
references for this section.



feet wide, which were carved from a single cedar log. Other equipment included mussel-shell
harpoons, sealskin floats, fathoms of line made from whale sinew and cedar, and a variety of
knives. Whaling equipment and methods were constantly evolving. After contact with Euro-
Americans, Makah whalers began to use metal harpoon heads at the ends of their traditional wood
harpoons and accepted tows from steamers to and from the whaling grounds.

A whaling crew consisted of a chief, or “whaler,” and seven men. The whaler owned the
canoe and the whaling equipment and acted as the sole harpooner. Other crew members included
a steersman, a man responsible for managing the lines and buoys, numerous paddlers, and a man
who had the unigue responsibility of diving into the water and fastening the whale’s mouth shut
after the whale was killed.

The whale was initially harpooned behind the front flipper. Once the first harpoon had
been driven into the whale and the first set of floats attached, the whale was pursued and killed
with a long wooden lance. The process of killing a whale could take up to three to four days.
Once killed, the whaling crew had to tow the animal back to land, a process which could take
another two days. Whales were butchered according to strict protocols, which identified the
sequence of the butchering, the portions of the whale reserved for ceremonial use, and the
portions to be distributed to the crew and other village inhabitants.

Positions on whaling crews were restricted to men who could withstand the rigors of
intensive ritualized training, possessed the hereditary access to the position and its ritualized
knowledge, or underwent a supernatural encounter which engendered the gift of whaling ability.
All crew members undertook rigorous ceremonial and spiritual preparations prior to the hunt; the
success of the hunt depended as much on the observance of rituals as the strength and skill of the
whalers. The families of the whalers were also expected to observe rituals to ensure the safety
and success of the hunters.

Whaling was the keystone of traditional Makah society. Makah society was mirrored in
the structure of the whale hunt, including ceremonial preparation, the hunt itself, and the ultimate
acts of butchering and distribution. Whalers, or headmen, were ranked at the top of the social
pyramid. Whaling success translated into physical wealth and social prestige for the headman.
Women married to whalers likewise dominated the top of the female status pyramid. Ceremonies
to prepare whalers and their families for the hunt provided the Makah with a social framework
that contributed to governmental, social, and spiritual stability.

In addition to its cultural and social benefits, whaling provided the Makah with an
essential subsistence resource. Archeological studies show that as much as 85 percent of the
Makah pre-contact diet could have been composed of whale meat, oil and other food products.
Whale blubber and oil also provided an important source of trade goods. Whale products insured
that the Makah enjoyed a high standard of living and a diversified economy.

2. The Treaty of Neah Bay.

In the early 19th century, as non-Indian traders and explorers entered the waters of the



Northwest, the Makah experienced increasing demand for whale products. The Makah expanded
their trade in whale oil and other whale products in response to this demand, selling whale oil to
the Hudson’s Bay Company and other trading outfits.

In early 1855, the Makah were approached by the United States government, through
Washington Territorial Governor Isaac Stevens, for the purpose of negotiating a treaty of land
cession. From the government’s perspective, the purpose of the treaty was to gain title to the
region’s rich lands and resources in order to make way for non-Indian settlement. While the
Makah were willing to sell most of their lands to the United States, the Tribe insisted on retaining
its rights to harvest the bountiful marine resources upon which it depended for its existence. To
gain Makah acceptance of the treaty, Governor Stevens repeatedly insisted that the government
did not intend to stop the Makah from whaling, sealing and fishing, but in fact would help them to
develop these pursuits.

Much of the official record of the treaty negotiations reflects this dialogue. At the outset
of the discussions, Governor Stevens proposed to buy Makah lands and establish a small
reservation at the site of present-day Neah Bay. The first Makah chief to speak, Klachote,
responded that the treaty must also protect his “right to fish, and take whales and get food when
he liked.” The next chief, Keh-tchook, seconded this demand. Governor Stevens acceded to the
Makahs’ demand, replying that “so far from wishing to stop their fisheries, he wished to send
them oil kettles, and fishing apparatus.” Governor Stevens reassured the Makah:

I saw the Great Father a short time since and [he] sent me here to see you and give
you his mind. The Whites are crowding in upon you and the Great Father wishes
to give you your homes. He wants to buy your land and give you a fair price but
leaving you enough to live on and raise your potatoes. He knows what whalers
you are, how you go far to sea, to take whales. He will send you barrels in which
to put your oil, kettles to try it out, lines and implements to fish with — . . . [T]his
will be done if we sign it [the treaty]. If itis good I shall send it to the Great
Father, and if he likes it he will send it back with his name. When it is agreed to it
is a bargain.

Based on the government’s assurances that their whaling rights would be protected, the
Makah’s agreed to sign the 1855 Treaty of Neah Bay, 12 Stat. 939 (Jan. 31, 1855) (Appendix B).
The Treaty was ratified, without alterations, on March 8, 1859. From the Makah perspective, the
critical clause of the treaty was Article IV, which provides:

The right of taking fish and of whaling or sealing at usual and accustomed grounds
and stations is further secured to said Indians in common with all citizens of the
United States. . . [emphasis added].

Governor Stevens’ promise of government assistance with their whaling, sealing and fishing
industries was also a significant inducement to the Makah because it allowed for further
expansion of the Tribe’s existing whaling and fishing enterprises. Significantly, of all of the many
Stevens Treaties -- and of all treaties between the United States and Indian tribes -- the Treaty of



Neah Bay is the only one which expressly secures tribal whaling rights.
3. The Decline of Makah Whaling.

Despite Governor Stevens’ promises, the United States failed to provide support for
Makah fishing, whaling and sealing. Government assistance emphasized agricultural implements
rather than items that could have supported the active components of the Makah’s maritime
economy. Instead of whaling and fishing tools, the Makah received pitchforks, scythes, hoes and
sickles. Since the Makah Reservation was unsuited to cultivation, the Makah converted the tines
of the pitchforks into fish hooks, the scythes into blubber knifes, and the sickles into arrowheads.

Federal Indian policy in the late 19th century was devoted to changing the Makah and
other Indians from self-sufficient hunter-gatherers into farmers, dependent on the government for
tools and instruction. Indian policy was also designed to assimilate Indian people through an
education system that prohibited use of Indian languages or the exercise of cultural rituals.
Despite the Treaty of Neah Bay’s recognition of whaling as an important facet of Makah life, the
United States government chose not to support the Tribe’s well-developed practice.

Indoctrination in government-run boarding schools also worked against traditional
subsistence whaling, as did epidemics and government bans on ceremonial activities. Potlatches
and secret societies were prohibited, disrupting the Makah system of proprietary rights over
dances, songs, and other ceremonies. At the same time that government policy was aimed at
converting the Makah to agriculturalists, Pacific whale populations were declining as a result of
increased commercial whaling by non-Indians. In 1854, Captain Charles Scammon discovered
the Mexican breeding grounds of the gray whale. Gray whale cows and calves were slaughtered
in the breeding lagoons bringing about the decimation of the Eastern North Pacific gray whale
stock over the next few decades.

During this time, whale hunting remained the symbolic heart of Makah culture but
continued to diminish in frequency as it became cost-prohibitive. As whale populations declined,
the Makah shifted their resources to pursue more lucrative seal hunting. By the 1890s, Makah
schooners were hunting fur seals along the Washington coast and as far north as the Bering Sea.

In short, boarding-school indoctrination and government acculturation policies, combined
with a series of devastating epidemics, drastically changed the delicate and complex social
dynamic which had supported the traditional Makah whale hunt. These factors, especially when
juxtaposed with the severe decline in whale populations, served to discourage the Makah from
making the substantial investments needed to pursue traditional whaling.

4. The Tribe’s Present Cultural and Subsistence Need for Whaling.

Despite the decline of whaling, the Makah Tribe’s interest in retaining their whaling rights
and traditions never dissipated. Families passed on whaling stories, traditions, and secrets. The
Makah never stopped educating their children about their family whaling traditions. Public
schools on the reservation have included whaling in their curricula since the 1960s, with



continuous efforts since 1981. Whaling designs and crests still decorate public buildings and
private homes. The whaling displays in the Makah Tribe’s museum have kept the tradition of
whaling alive.

For the